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I N THE COURT OF APPEALS

ROBERT P.  MASON,                 ) GREENE CI RCUI T
                                ) C. A.  NO.  03A01- 9508- CV- 00262
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  J OHN K.  WI LSON
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
RI CK WYKLE a nd wi f e  CHERYL      ) J UDGMENT OF THE TRI AL COURT 
WYKLE,                           )   VACATED AND CASE REMANDED
                                )
          De f e nda nt s - Appe l l a nt s  )

DEBORAH A.  YEOMANS,  J ohns on Ci t y,  f or  a ppe l l a nt s .

SANDRA LEE STANBERY,  Gr e e nvi l l e ,  f or  a ppe l l e e .

O P I  N I  O N

Mc Mur r a y,  J .

Thi s  c a s e  a r os e  f r om a  De t a i ne r  Wa r r a nt  f i l e d i n  t he  ge ne r a l

s e s s i ons  c our t  by t he  pl a i nt i f f ,  Robe r t  Ma s on,  a ga i ns t  t he

de f e nda nt s ,  Ri c k a nd Che r yl  Wykl e .   The  Wykl e s  a ns we r e d t he
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wa r r a nt ,  de nyi ng t ha t  t he y owe d t he  a mount  s ue d f or  by t he

pl a i nt i f f .   I n  a ddi t i on,  t he y f i l e d a  c ount e r  c ompl a i nt   a l l e gi ng,

br e a c h  of  c ont r a c t ,  out r a ge ous  c onduc t ,  pr ope r t y da ma ge  a nd

vi ol a t i on of  t he  Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t ,  T. C. A.  §  47- 18-

101.

The  ge ne r a l  s e s s i ons  c our t  e nt e r e d a  j udgme nt  a ga i ns t  t he

de f e nda nt s  i n  t he  a mount  of  $750. 00.   The  c our t  a l s o a wa r de d t he

pl a i nt i f f  pos s e s s i on of  t he  pr ope r t y.

The  de f e nda nt s  va c a t e d t he  pr e mi s e s  a nd a ppe a l e d t ha t  por t i on

of  t he  j udgme nt  of  t he  ge ne r a l  s e s s i ons  c our t  r e ga r di ng t he i r

da ma ge s .   The  pl a i nt i f f ,  Mr .  Ma s on,  f i l ed a  mot i on i n t he  c i r c ui t

c our t  t o  di s mi s s  t he  a ppe a l  ba s e d on t he  de f e nda nt s '  f a i l ur e  t o

pos t  a  bond i n  a n a mount  r e qui r e d t o  s a t i s f y t he  pr ovi s i ons  of

T. C. A.  §  29- 18- 130.   The  t r i a l  c our t  s us t a i ne d t he  mot i on a nd

di s mi s s e d t he  c a s e .   Fr om t hi s  a c t i on  of  t he  c i r c ui t  c our t ,  t he

de f e nda nt s  ha ve  a ppe a l e d.   We  va c a t e  t he  j udgme nt  of  t he  c i r c ui t

c our t .

The  de f e nda nt s  f i l e d a  pa upe r ' s  oa t h  i n  l i e u of  bond.   The

de f e nda nt s  f i l e d i n  t he  c i r c ui t  c our t  a  " s t a t e me nt  of  f a c t s  a nd

i s s ue s  on a ppe a l  f r om t he  ge ne r a l  s e s s i ons  c our t . "   I t  i s  c l e a r

t ha t  t he  onl y i s s ue s  a ppe a l e d f r om t he  ge ne r a l  s e s s i ons  c our t  a r e

t hos e  r e l a t i ng t o  da ma ge s  s ought  i n  t he i r  c ount e r c l a i m.
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The  de f e nda nt s  ha ve  a ppe a l e d t o  t hi s  c our t  r a i s i ng a  s i ngl e

i s s ue  f or  our  r e vi e w.   " Whe t he r  a  pa r t y  ha s  t he  r i ght  t o  a ppe a l  a

j udgme nt  i n  a n unl a wf ul  de t a i ne r  a c t i on,  wi t hout  pos t i ng bond

pur s ua nt  t o T. C. A.  §  29- 18- 130,  on a  pa upe r ' s  oa t h,  i f  t he  pa r t y

s ur r e nde r s  pos s e s s i on of  t he  pr e mi s e s  pe ndi ng t he  a ppe a l  i n  Ci r c ui t

Cour t ? "

Te nne s s e e  Code  Annot a t e d § 29- 18- 130 pr ovi de s  i n  pe r t i ne nt

pa r t  a s  f ol l ows :

29- 18- 130.  I mme di at e  e xe c ut i on of  wr i t  of  pos s e s s i on
-  Bond pe ndi ng appe al .  — ( a )   Whe n j udgme nt  i s  r e nde r e d
i n f a vor  of  t he  pl a i nt i f f ,  i n  a ny a c t i on of  f or c i bl e
e nt r y a nd de t a i ne r ,  f or c i bl e  de t a i ne r ,  or  unl a wf ul
de t a i ne r ,  br ought  be f or e  a  j udge  of  t he  c our t  of  ge ne r a l
s e s s i ons ,  a nd a  wr i t  of  pos s e s s i on i s  a wa r de d,  t he  s a me
s ha l l  be  e xe c ut e d a nd t he  pl a i nt i f f  r e s t or e d t o  t he
pos s e s s i on i mme di a t e l y.

( b) ( 1)  . . .

( 2)  I n  c a s e s  whe r e  t he  a c t i on ha s  be e n br ought  by a
l a ndl or d t o  r e c ove r  pos s e s s i on of  l e a s e d pr e mi s e s  f r om a
t e na nt  on t he  gr ounds  t ha t  t he  t e na nt  ha s  br e a c he d t he
c ont r a c t  by f a i l i ng t o  pa y t he  r e nt ,  a nd a  j udgme nt  ha s
be e n e nt e r e d a ga i ns t  t he  t e na nt ,  t he  pr ovi s i ons  of
s ubs e c t i on ( b) ( 1)  of  t hi s  s e c t i on s ha l l  not  a ppl y.  I n
t ha t  c a s e ,  i f  t he  de f e nda nt  pr a ys  a n a ppe a l ,  t he  de f e n-
da nt  s ha l l  e xe c ut e  bond,  or  pos t  e i t he r  a  c a s h de pos i t  or
i r r e voc a bl e  l e t t e r  of  c r e di t  f r om a  r e gul a t e d f i na nc i a l
i ns t i t ut i on,  or  pr ovi de  t wo ( 2)  good pe r s ona l  s ur e t i e s
wi t h  good a nd s uf f i c i e nt  s e c ur i t y  i n  t he  a mount  of  one
( 1)  ye a r ' s  r e nt  of  t he  pr e mi s e s ,  c ondi t i one d t o  pa y a l l
c os t s  a nd da ma ge s  a c c r ui ng  f r om t he  f a i l ur e  of  t he
a ppe a l ,  i nc l udi ng r e nt  a nd i n t e r e s t  on t he  j udgme nt  a s
pr ovi de d f or  he r e i n,  a nd t o  a bi de  by a nd pe r f or m wha t e ve r
j udgme nt  ma y be  r e nde r e d by t he  a ppe l l a t e  c our t  i n  t he
f i na l  he a r i ng of  t he  c a us e .  The  pl a i nt i f f  s ha l l  not  be
r e qui r e d t o  pos t  a  bond t o  obt a i n pos s e s s i on i n  t he  e ve nt
t he  de f e nda nt  a ppe a l s  wi t hout  c ompl yi ng wi t h t hi s
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s e c t i on.  The  pl a i nt i f f  s ha l l  be  e nt i t l e d t o i nt e r e s t  on
t he  j udgme nt ,  whi c h s ha l l  a c c r ue  f r om t he  da t e  of  t he
j udgme nt  i n t he  e ve nt  t he  de f e nda nt ' s  a ppe a l  s ha l l  f a i l .

I mpl i c i t l y t hi s  s t a t ut or y bond i s  not  r e qui r e d whe n t he  t e na nt

ha s  s ur r e nde r e d pos s e s s i on of  t he  pr e mi s e s .   Cl e a r l y  t he  bond

pr ovi s i on of  T. C. A.  §  29- 18- 130( b) ( 2)  i s  i nt e nde d t o  pr ot e c t  t he

l a ndl or d or  pl a i nt i f f  a nd t o  pr ovi de  a  s our c e  f r om whi c h r e nt s  a nd

da ma ge s  whi c h a c c r ue  dur i ng t he  pe nde nc y of  t he  a ppe a l  a nd whi l e

t he  de f e nda nt  i s  s t i l l  i n  pos s e s s i on of  t he  pr e mi s e s  c a n be

c ol l e c t e d.  I t  ha s  no a ppl i c a t i on whe r e  pos s e s s i on of  t he  pr e mi s e s

i s  i mme di a t e l y s ur r e nde r e d a f t e r  j udgme nt  i n  t he  c our t  f r om whi c h

a n a ppe a l  i s  t a ke n.

I n Ne wpor t  Hous i ng Aut hor i t y   v .  Ba l l a r d,  839 S. W. 2d 86,  90

( 1992) ,  t he  Te nne s s e e  s upr e me  c our t  s t a t e d:

The  a ppe a l  bond r e qui r e me nt s  of  T. C. A.  29- 18- 128
t hr ough 29- 18- 130 do not  i mpos e  a ny unr e a s ona bl e  or
i r r a t i ona l  bur de ns  upon pa r t i e s  s e e ki ng  t o  a ppe a l  a n
a dve r s e  de c i s i on f r om t he  ge ne r a l  s e s s i ons  c our t .
Mor e ove r ,  t he  r i ght  t o  a ppe a l  a nd t he  c onc omi t a nt  r i ght
t o a  t r i a l  by  j ur y i s  pr e s e r ve d e ve n f or  t hos e  l i t i ga nt s
wi t hout  f i na nc i a l  r e s our c e s .   As  t hi s  Cour t  ha s  l ong
r e c ogni z e d,  i f  a  pa r t y  " i s  wi l l i ng t o  s ur r e nde r  pos s e s -
s i on pe ndi ng t he  l i t i ga t i on i n  t he  hi ghe r  c our t s ,  t he r e
i s  a  r e me dy by a ppe a l  whi c h ma y be  obt a i ne d on t he  pa upe r
oa t h.  ( c i t i ng Ammons  v.  Coke r ,  124 Te nn 676,  681,  139
S. W.  732,  733 ( 1911) ) .

We  va c a t e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t he  c a s e

t o t he  t r i a l  c our t  f or  a  t r i a l  on t he  me r i t s .   I n  s o doi ng,  we  do
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not  e xpr e s s  a ny opi ni on on t he  me r i t s  of  a ny i s s ue ,  ot he r  t ha n t o

hol d t ha t  t he  de f e nda nt  i s  not  e nt i t l e d t o  j udgme nt  a s  a  ma t t e r  of

l a w.   Cos t s  a r e  t a xe d t o  t he  a ppe l l e e .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

_______________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

ROBERT P.  MASON,                 ) GREENE CI RCUI T
                                ) C. A.  NO.  03A01- 9508- CV- 00262
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  J OHN K.  WI LSON
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
RI CK WYKLE a nd wi f e  CHERYL      ) J UDGMENT OF THE TRI AL COURT 
WYKLE,                           )   VACATED AND CASE REMANDED
                                )
          De f e nda nt s - Appe l l a nt s  )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Gr e e ne  Count y,  a nd a  br i e f  f i l e d on be ha l f  of  t he

a ppe l l a nt .   Upon c ons i de r a t i on t he r e of ,  t h i s  Cour t  i s  of  t he

opi ni on t ha t  t he r e  wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  va c a t e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t he  c a s e

t o t he  t r i a l  c our t  f or  a  t r i a l  on t he  me r i t s .   Cos t s  a r e  t a xe d t o

t he  a ppe l l e e .
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                                PER CURI AM


